
• 3T21Fa17z1 (34)r-I) #hr 3q1cl area.::> .::>

razfa, is&zr3gr era raa,
..:>

91 fc.1 ~ cf> Pai cf> cfi" 9Rf, 3-l I J-l isl! cil I ffi l
3-l(';J-lc\lcillc\ - 380015.

free sra :g::;g)·_ aRT

q; ~ "fR§ll"f: File No: V2(7)/60/Ahd-l/2016-17/ t-1,t'1c.i_- t-\ I b ~
Stay Appl.No. NA/2016-17

<El" 3l1fu;r ~ "fR§ll"f Order-In-Appeal Nos. AHM-EXCUS-001-APP-042-2016-17
~ 22.12.2016"1RI m ctr m-m:lr Date of Issue---

o·

ft 3mi star agar (srft-I) aRT -cnfur
Passed by Shri. Uma Shanker, Commissioner (Appeal-I)

Asstt. Commissioner, Div-II ~~~- Ahmedabad-1 aRT "1RI ~~~
10/AC/Ref/2008~: 6/6/2008, it~

Arising out of Order-in-Original No. 10/ACIRefl2008 fit: 6/6/2008 issued by Asstt.
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3r4leaf st a qi ur Name & Address of the Appellant / Respondent

M/s. Amba Gums and Feeds Products
Ahmadabad

al{ anfk 3rat 3mgr ariats srra at & al az z sr? # uf zqenRenf# al Ty er at@earl al
3l1fu;r m TRllffllT~ mwr <PX x'fcITTTT i I

Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

rd val qr yterur 3n4at
Revision application to Government of India :

(1) a4taaa zycn 3team, 1994 #t at3rf aar ng mm#i #a a ii pita err at u-arr rm uvqa
m- 3i+faterr area sen fra, +Taal, Ra« +in+a, Ia f@mm7 , deft if5rt, la cfitl 'l'jcfi'[, "ffi'IG lTTlf. -;;ll' ~
: 110001 at al mt afezt
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

0 (ii) zuR? mr at zR a ma j ua ht if arr fat quem Ur 3I rRa <TT fcITTft ~ "fl -~
rvsrt i mtua g mf ii, a fat rver z uer '9IB erg fa,al altar a fa8t aver itmr at u@ha
~"§if "ITT I
(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.
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(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(ll) zafe zrc pr q7rat fag f@at ilffifas (ua ur per at) Rafa [au llm l'ffR "ITT I

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3if 6area #6tn zgca # :r@R #a fg it s@h Re r1 #l { ?i ha smr at.g err vi
f.n:r:r garf@a sng«a, 3llfu;r * WxT -qm-a- crr z-r:m "CJx m mer if fclrn~ (-;:f.2) 1998 tITTT 109 WxT
~~ lJl:!NI

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after:, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(1) 4ta snra zgens (3r4ta) Pura#. 2001 * f.n:r:r 9 * 3@7@ ~AFcf"c! ~ ~ ~-8 if ah 4fit #,
)fa or?r a if am2 )fa fat a cl'R lCfIB * 'lficR pc--rr vi 3r@ta 3rs t at-ah uzii # w2I
fra 3n4a fhsu urrif1 sr# er arr z. pl qarff # 3@7@ 'cITTT 35-~ if ~ i:ifr cfi :r@R
cfi ~ cfi "f!T2.T ir3ITT-6 ~ ctr >ffu '!fr ~~ I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) Rfarcra rhea W2I \il"ITT ~ xct51l~~mm~ cp1'[ m IDm 200/- i:im=r :r@R cJ5T iJTTq'
GITT ugi ica van yh alg vlfRT "ITT ID 1 ooo/- cJ5T i:im=r :r@R at Grgt

0

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac. -0

#tar zcas, #tuUna ye gi hara 3rfl#tu znzaf@raw k >ffu 3llfu;r:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ~~~~- 1944 cJ5T 'cITTT 35-~/35-~ cf> 3@<@:

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(a) affava pcaria a if@era ft ma tar zrea, #ta arr zye g var 3r8ta nrnf@raw #t
fclffl~me~ -;:f_ 3. 3ITT. *· ~- 11f fuR;fr cITT ~

(a) the special bench of Custom, Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. Puram, New Delhi-1 in all matters relating to classification valuatiof'.1-a□.d.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of ,Ceritral . Excise(Appe9I)'•r;.Rules, 2001 and shall be

• • • ·---~ ,.-. • _-1 ·, ' •• , · · ,:,.,='ti--.
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) zuf gr 3ratan{ ca m?vii mtmrr st & at rt ersir fg# r grar 3fa
ci<T xl fcnm urr feg gr au a ta g aft fc\J fc;mrr i:rir ffl xl aa a fg zqenfelf 3rf#la
znznf@raw at va 3r4le za a€tr var at ya 3a [hut urar?
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) Ir1rau grca 3r@fzm 197o gen viz@r #l rqf-+ a sift feffRa Rh;ri sud 3mad zT
Te 3rr? zanfenf fufur nf@erarl a an?gr i a rat #t va uf cl'{ xil.6.50 Tffi cnf rllllllc>ill ~
fez am @tar net
One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

0 (5) <a ail if@r mm#ii at firwa cf@ frrlli:rr ctr 3it sft eznr 3lTcW@ fcnm uta ? it v4ht yceo,
ahaUra zyea vi hara 3rft4ta mrzm@raw (arz,ff@4f@) RI, 1gs2 ffe et
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

0

(6) ft ran, tu Tai yes va laran 3rfl4ta rznf@raw1 (free), #a if r4ta aa
cficW:f ;i:rm (Demand) ~ ~ (Penalty) cnf 1o% qas aar 3fartzraif, 3rf@rasar qa Gm 1o

~~ t !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)

~~\~3finrc1T cf,{a3ira, sf@zta "4azrr+ia" (Duty Demanded) -

(i) (Section)~ 11D cl'i~~ u\w;
(ii) fznr a1arrhr4zhf#ufr;
(iii) #dz 4fez frata far 6has er uf@.

> zrzasa'iRar3r4la'iuz ra -;;rm cfi'l' cl1ifaTT'a:t', 3Pfur• c:Tfu@at afr ua gr aa~'alml.
" " .:, t\,

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the··
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

zzr 32r ah uf ar4l qf@awr ama szi areas 3rrar eyes <IT c\'Us Rtc11R;a ~ ar 1{Ta'J' fclw -mr ~W<li' ~

10% sr·arr w ail srzi #aa avg faaRa gt aa q0s c)>' 10% srara w Rt s a# I
3· 2

In view of above, an appeal against this order shall lie before the Tribunal on P..ayment of
10% of the duty demanded where duty or duty and penalty are in dispute, or J~Efmc,,ally,0wJw~,r,e

• • • ,, •" /(> ,.~c,,u ,ER f"l,c,. '/_;;:-._·,_

penalty alone is mn dispute. f%}z....,, "r ''.', j•!1 c r·.'~ :z: , ..• . •If;,. ,,; ,:j -,.:. ,··.-u »..dy z 
t', C ')1 ,, ' ;-: -=-
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ORDER-IN-APPEAL

Mis. Aruba Gums and Feeds Products, 88/3, GIDC Estate, Phase-I, Vatva,

Ahmedabad- 382445 (hereinafter referred to as the appellant) had filed this appeal on

04.08.2008 against OIO No. 10/AC/REF/2008 dated 06.06.2008, passed by the Assistant

Commissioner, Central Excise, Division-II, Ahmedabad-I Commissionerate(hereinafter

referred to as the adjudicating authority).

2. Briefly stated, the facts are that an offence case was booked against the appellant

having two separate units. Investigations revealed that the appellant had mis-classified

their product Guar Gum powder [13023230] as Guar Dal [1106] ; that they had wrongly

availed the SSI benefit under Notification No. 8/2003-CE, dated 1.3.2003. The appellant,

accepted and paid the duty liability of Rs.12,90,322/- vide TR 6 challan dated 30.3.2006.

After completion of investigations a show cause notice dated 13.2.2007 was issued

demanding duty of Rs. 12,90,322/- along with interest and further proposing penalty under

section 11AC of the Central Excise Act, 1944 read with Rule 25 of the Central Excise

Rules, 2002. Personal penalty was also proposed on the partner of the appellant under Rule

26, ibid.

3. The appellant, thereafter, filed a refund claim for Rs. 12,90,322 on 14.3.2007

relying on the decision of CESTAT, WZB, Mumbai, in the case of Kolety Gum Industries

[2005183)ELT 400] and Kraps Chem Private Ltd. [2005(179)ELT 589], wherein it was held that

Guar Dal Powder/ Flour is classified under Chapter Heading 1101 of Central Excise Tariff

Act, 1985. A show cause notice dated 12.4.2007 was issued to the appellant proposing

rejection of refund. Thereafter, the adjudicating authority vide the impugned OIO No.

1 0/AC/REF/2008 dated 06.06.2008, held that since the matter relating to dutiabilty·of the

product/ levy of duty was pending adjudication before a higher quasi-judicial, he rejected

the refund of Rs. 12,90,322/- holding it to be pre-mature.

4. Aggrieved, the appellant has filed this appeal, mainly on the following grounds:

• dutiability of the product guar gum powder has already been decided by the Tribunal in the
case ofKolety Gum Industries and Kraps Chem Private Ltd, supra;

• the notice issued by the Joint Commissioner dated 13.2.2007, pertains to imposition of
penalty and interest and has nothing to do with dutiability ofthe product;

• that mere issuance of show cause notice dated 13.2.2007, does not overrule the decision of
the Hon'ble Tribunal;

• payment of duty without protest does not come in the way of filing the refund claim if the
amount is paid on account of inadvertence;

• that they would like to rely on the case of Kamlakshi Finance
Corporation Limited [1991(55) ELT 433], Advance Lamp Components [2001(129) ELT
78], Samtel India Ltd [2002(146) ELT 631 ], Shree Precoated Steel [2006(203) ELT 506]
and Topland Engines Private Limited [2006(199) ELT 209].

0
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·.-#a5. This appeal was kept in call book since the department had filed an appeal before

the Hon'ble Supreme Court in CA No. 1194-1195/2005, against the order of CESTAT in

the case ofMis. Kraps Chem Private Ltd .. The Hon'ble Supreme Court vide its order dated

1.5.2015 in the said Civil Appeal, remanded the matter to the Tribunal with the direction

that the issue be decided by a Larger Bench. The Larger Bench of Tribunal, decided the

issue vide Order No. All 1271-1127612015-WZBIAHD dated 28.8.2015

[2015325)ELT339Tri.LB)] in the case of Mis. K.rap Chem Pvt.Ltd. and Mis. Ravi Gum

Industries, Rajkot, wherein it held that the process undertaken by the assessee in the said

case would amount to manufacture and therefore, would be classifiable under heading No.

1301 of the First Schedule to the Central Excise Tariff Act, 1985. As the issue was finally

decided by the Larger Bench of the Tribunal, the appeal filed by the appellant was retrieved

from the call book.

6. Personal hearing in the matter was held on 20.12.2016. Shri P.G.Mehta, Advocate,

appeared on behalf of the appellant and reiterated the arguments made in the grounds of

appeal. Shri G.C.Prajapati, Superintendent, Division-II, Central Excise, Ahmedabad-I

Commissionerate, appeared on behalf of the department and explained the case.

7. I have gone through the facts of the case, the appellant's grounds of appeal, and

submissions made during the course of personal hearing. I find that primary issue to be

decided is whether the appellant is eligiblefor refund ofRs. 12,90,322/-.

8. Whether the appellant is eligible for refund or otherwise, hinges primarily on the

decision in the offence case, for which a notice dated 13.2.2007 has already been issued [as

is mentioned in para 2 supra]. It is learnt from the O&A Section of Ahmedabad-I

Commissionerate that the said show cause notice which was transferred to call book has

now been retrieved and is in final stage of decision. It would therefore, be prudent to

remand the matter back to the original adjudicating authority to decide the refund

consequent to the decision taken in respect of the show cause notice dated 13.2.2007, since

pendency of decision in respect of the notice dated 13.2.2007, was the primary ground

taken in the impugned OIO for rejection of refund.

9. In view of the foregoing, the appeal is allowed by way of remand with a direction

that the adjudicating authority will decide the refund claim consequent to the decision taken

in respect of the show cause notice dated 13.2.2007. While remanding the matter, I rely on

the case of Mis. Honda Seil Power Products Ltd [2013287) ELT 353]. It is also made clear

that I have not expressed any opinion on the merits of the refund claim.
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The appeal filed by the appellant stands disposed of in above terms.o»a
(3mr gi#)

3-Tflfi'h" (~ - I)
3

(Vit ti 'OSe)
Superintendent (Appeal-I),
Central Excise,
Ahmedabad.

BY R.P.A.D.

Tu,

!Vl/s. Amba Gums and Feeds Products,
88/3, GIDC Estate, Phase-I, Vatva,
Ahmedabad-382 445

Copy To:

1. The ChiefCommissioner, Central Excise, Ahmedabad Zone.
2. The Principal Commissioner, Central Excise, Ahmedabad-I.
3. The Deputy/Assistant Commissioner, Central Excise, Division-II, Ahmedabad--I.
4. The Assistant Commissioner, System-Ahmedabad
5. Guard File.
6. P.A..


